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MARK G. RUSHMANN 


j on - 


OcrpRER TE (legislative day, OcroreR 1 


Mrz MicCangan, from the Committee on the Judiciary, submitted 


> . the following 


REPORT 
[To accompany Ss. 430 


The Committee on the Judiciary, to which was referred the bill 
(S. 430) for the relief of Mark G. Rushmann, having considered the 
same, reports favorably thereon, with an amendment, and recom- 
mends that the bill, as amended, do pass 


PURPOS! 


The purpose of the bill, as amended, is to provide for payment to 
Mark G. Rushmann, Chippewa Falls, Wis., the sum of $7,093 as 
compensation for personal injuries sustained by him at the Madison, 
Wis., railroad station on December 22, 1945, approximately an hour 
and a half after his discharge from the United States Navy 


AMENDMENT 


On page 1, line 6, change the sum of $12,593” to “$7,093 


The purpose of the amendment is to reduce the amount of the claim 


by the sum collected na settlement action with the railroad concerned. 


STATEMENT 


The claimant, Mark G. Rushmann, served in the Navy from June 
22, 1943, to December 21, 1945, at which time he was given an honor- 
able discharge by reason of expiration of enlistment \t approxi- 


mately 1:30 0’cloeck of the morning of December 22, 1945 i¢ Claimant 


was involved in a railroad accident while en route to his home at 
Chippewa alls, Wis Whilk on the railroad station platt m, he 
pushed by a person or persons unknown, slipped on the ie) 

packed snow, and fell beneath the train, injuring his rig 


was hospitalized for a period of approximately 4 months and his 1 
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were evaluated by the Veterans’ Administration as 30 percent perma- 
nent disability. 

If the foregoing injuries had been received while the claimant was 
a member of the United States Naval Reserve, he would have been 
entitled to monthly compensation payments for service-connected 
disability. According to accepted naval regulations and previous 
decisions rendered by the Judge Advocate General of the Navy, the 
claimant’s discharge became effective at midnight of the last day 
of the enlistment period; namely, December 21. Claimant was 
injured at 1:30 a. m., December 22, and it would appear that this 
difference of one and one-half hours is the deciding factor in the 
administrative determination that claimant is non-compensable. 

The committee believes that this is unnecessarily harsh and does 
not give due weight and effect to the equities of the case. It is the 
custom to allow a veteran sufficient time after his release from active 
duty to permit him to reach his home while yet technically in the 
service. In this case, Rushmann was permitted to start home sufli- 
ciently ahead of the time his discharge became effective, midnight, 
December 21. He would have been home by that time except for 
the fact that his train was late. As a result, and within less than 2 
hours after his discharge became effective, and before he could have 
reached home by means of available public transportation, he received 
the injuries which are the basis of this claim. 

A similar bill, 5. 3810, was introduced in the Eighty-first Congress, 
but not acted upon due to lack of time. The Veterans’ Administra- 
tion recommended against the Eighty-first Congress bill on the 
erounds that it was drafted in terms of a pension, a procedure out- 
lawed by the Legislative Reorganization Act of 1946, and that it 
vave claimant preferential treatment not extended to others who may 
be similarly situated. The first objection no longer applies since 
the proposed bill grants a sum certain, actually based upon the present 
worth of future pension payments (less $5,500 collected from the rail- 
road) if the same were not barred by naval regulations and Judge 
Advor ute General rulings As for the second objection, it is beheved 
that the facts of the instant case relieve it of wy charge of diserimi- 
nhatory legislation 


Atta ed hereto and made a part hereof are the applicable factual 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAI 


Wa | ngton, Lugu { / L950 
H Par MecCart 
( , 1? ( / 
IS N Washinato D. ¢ 
My Desk Senator: This is in response to your request for the views of the 
Department of Justice concerning the bill (S. 3810) for the relief of Mark G 
NK 
Phe would provide for payment to Mark G. Rushmann, Chippewa Falls 
\\ of rta pecified monthly payments for the periods designated in the bill, 
and n of $45 from De mber 1, 1949, to continue so long as he is disabled, 
\ change in disability status, or laws governing payment for such 
bill re hat such payments are fer personal injuries sustained 
1) er 22, 1945, at \MIadison, Wis., railroad station 
| vit our request, a report wa obtained from the Veteran 
Adi tration coneerni this legislation According to that report, copies of 


vhich were transmitted direct to your committee by that agency, it appears that 
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power of rney on the case and we note that it was called in to Washington by 
lire f eir national rehabilitatio mmmittee for the purpose of obtai g 
L.central « e decisiol Che facts are these: 

Che veteran had honorable servi from June 22, 1943, to December 21, 1945 
\ | me he was give un honorable discharge by reason of expiration of 
‘ t rue He filed a claim on January 31, 1946 alleging Klesh torn from bone 
f right December 22, 1945; stomach trouble, May 1945; jungle rot, June 1945 
ett eal \ugust 1945 At induction the only defect noted was at 
lescended lef sticle There are no records of any treatment for the alleged 
ibilities in file \t discharge the defects noted were 10 missing teeth and 
lescended left testicle Chere is a report of hospitalization at Wood, Wis., from 
January 12, 1946, to April 15, 1946 for disabilities resulting from an injurv at the 
( \ ran was pushed into the path of a train in Madison on his way home 

fr (jrea ikes after his discharge The information indicates that the accide 

irred at 1:30 a. m December 22, 1945. The veteran was apparently fir 
pita ed at Mendota and was s ibsequently transferred to Wood, Wis., for 

i! vraltts 

rhe case was originally rated April 24, 1946, prior to receipt of the report of 
hospitalization Service connection was denied for all disabilities alleged by the 
vetera mm the bas that they were not shown by the evidence of record. On 
Mav 15, 1946, the case was given further consideration after receipt of the hospital 
I rds mx ed above and service connection was again denied for laceration, 
right t and le residuals of It was held by the rating board that the injuries 
were incurred after the veteran’s release from naval service Susbequent to this, 
further nsideration of the case was requested by the American Legion and the 
claims folder was forwarded to Mr. George Kk. Brown, Director of Veterans Claims 
Service, Central Office, Washington, D. ¢ His opinion rendered on August 13, 
946, points out that according to accepted naval regulations and previous decisions 


& rendered by the Judge Advocate General of the Navy, “‘A naval discharge becomes 








effective at the time of delivery of the discharge certificate to the discharged per- 
so! rhe one exception is if the man is discharged by reason of expiration of 
enlistment Then the discharge becomes effective at midnight of the last day of 
the « sti t period (ving this decision into this ease, Mr. Rushmann ceased 
to be a member of the Armed Forces as of midnight, December 21, 1945. Evi- 
lence in file ineluding the veteran’s own affidavit clearly states that the accident 
occurred at approximately 1:30 a. m., December 22. It would appear that this 
difference of 14> hours is the deciding factor in determining that the veteran did not 
incur | lisabilities while a member of the United States Naval Reserve. 


Wi avree that the adecislol eems somewhat arbitrary but neve rthe less under 
resent regulations it Would appear to be in order. We might add that Mr. Rush 


in’s lawvers, Stafford and Stafford, were advised in detail regarding this decision 
n September ti, 1046 We note that the ls st rating actiol take! on the case Was 


July 8, 1946, and therefore, the appeal period has expired. Accordingly the veteran 





d not appeal from the previous decision unless new and material evidence h 
been submitted. Frankly, we seriously question that an appeal would be of any 
the ba i the evil ler e now in file Wi might add thé 
eco ection Was considered under Public Law No. 300 but it is 


t the claim tor 





lite definite 








pa ilar law does not apply in this case. This law provided that: 
That a person who on or after August 27, 1940, and before the end of the 

war, applies for enlistment, or is provisionally accepted and directed or ordered to 
report to a place for final acceptance, or is selected for service, and after reportit 
and prior to rejection, or Who after being enrolled, suffered a disease or injury in 
line of dut und not the result of misconduct will be considered to have incurred 
such a disability active service Payments are not effective prior to May 11 

You will note that this does provide protection for an inductee until such time 
as he returns home after his induction before reporting for active service 


We do note, in conelusion, that the veteran did file an application for dental 


treatment and that this was approved and authorization for treatment sent to 
Dr. ¢ solm on May 19, 1947 
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Hon. Par McCarRAN 


Chairman. Senate Committee on the J ' 
Senate Office Buildine, Washington. D. ¢ 
DraR SENATOR: I am attaching a copy of S. 3810 for t relief of Mark R 
mann of Chippewa Fa ls, mv home town. 1 am also attachi: a copy of a 
written by Richard ©. Donley, field direetor, the American National Red ¢ 


) t 
Veterans’ Administration regional office, 342 North Water Street, M a 
Wi of December 5, 1947, to 








Chippewa County Chapter of ted pp i i \\ 
deseribing this case and setting fe lisallowa 
by the Veterans’ Administratio 

This claim is for disabilities resulting from an injury sustained at 
veteran was pushed in the path of a train at Madison, W yn his w Y 
Great Lakes, Ill., after his discharge Che informa lieca ‘ vecid 
occurred at 1:30 a. m. on December 22, 1945 | red 1 Lica 3 alist \ 
was effeetive at midnight on December 21 Had rain bee ) { 
have arrived at his home in Chippewa Falls befor idnight on the 2] 

It is therefore apparent that this difference of | our as e deciding fa 
in determining that the veteran did not ineur his disabilities while a me r ¢ 
the Unite d States Naval Services 

I feel that this is a very meritoriou wid ‘ - 4 
may concur in my views and take fave wctio i it dela 





Sincerely yours 


Hon. ALEXANDER WILEY 
United States Senat 


Was/ ngtor » D. ( 


DrAR SENATOR Wiuey: Response is made to your letter of September 14, 1950 


relating to S. 3810, Eighty-first Congress, a bill for the relief of Mark G. R 
mann, and requesting the computation of the present worth of future pens 
annuity payments to Mr. Rushmann so that in the s eeding Congress a | 
may be introduced containing a sum certain for his relief 

It is assumed that vou are cognizant of the report on 8S. 3810 which the Vetera 
Administration submitted to the Senate Committee on the Jud irv under dat 
of July 14, 1950 For the purpose of obtaining the data necessary to comply wit 
vour request, a representative f this office lepl { vour office on Septen 


18, 1950, and was referred to Mr. Robert B. You member of the profe nal 
staff, Senate Committee on the Judiciary Mr. Young advised that the 
| e181¢ 


certain should be the present value, as of January 1, 1951, of a monthl fe 
annuity of $45 based upon the American Experience Table of Mortalit ind 2% 
percent interest In accordance therewith the Actuarial Service, Veterans’ Ad 
ministration, has computed the present value, as of January 1, 1951 
life annuity of $45, payable at the beginning of each mo to a person bort 





April 23, 1925 (the date of Mr. Rushmantr 
records of the Veterans’ Administration), as $12,593 
Very trulv vours 





